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ORDER ON DEFAULT

This is a proceeding under 8 311(b)(6)(B)(ii) of the C ean
Water Act (“CWA"), 33 U.S.C. § 1321(b)(6)(B)(ii), as anended by the
Ol Pollution Act of 1990 (“OPA’), instituted by a conplaint dated
April 19, 1999, filed by the Director, Waste Managenent D vi sion,
U S. EPA, Region 4, against Respondents (Loggins).Y Specifically,
the conplaint alleged that Loggins failed and/or refused to conply
with the G| Pollution Prevention regulation (40 CF. R Part 112),
which, inter alia, requires the devel opnent and i npl enentation of
Spill Prevention and Counterneasures (SPCC) plans. For these
al | eged vi ol ati ons, Conpl ai nant proposed to assess Loggi ns a civi l
penal ty of $75,254. According to the Conplainant, this penalty was
derived by considering the factors required by the Act (33 U S. C
§ 1321(b)(8)).

Loggins filed a response [answer] to the conpl aint, a request
for a hearing, and a request for an informal conference on May 13,
1999. The response denied the allegations of the conplaint upon
the ground that Ronald H Loggi ns was the primary owner of Loggins

Q| Conpany, that M. Loggins had suffered a severe stroke and was

Y The conplaint nanes Ronald H Loggins, Kim Loggins, and

Loggins Gl Co., Inc. as respondents. (Conpl aint, at 1).
According to the conplaint, Ronald H Loggins is the Secretary and
princi pal owner of Loggins Gl Co., Inc., while his wife Kim

Loggins is the Chi ef Executive Oficer, Chief Financial Oficer, as
well as an owner of Loggins Gl Co., Inc. (Conmplaint q 3). As
owners and/or operators of the facility, Ronald H Loggins and Ki m
Loggins are jointly and severally liable for the violations found
her ei n.
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unable to speak and that Kim Loggins was not involved in the
operation of the business and |acked sufficient know edge or
information to respond to the allegations in the conplaint.

By a letter, dated August 11, 1999, the ALJ directed the
parties to submt prehearing exchanges on or before Septenber 17,
1999. As part of its prehearing exchange, Loggins was directed to:
1. State whether M. Loggins’ health has inproved to the extent

that he is able to assist in the defense of this action and

respond to the assertions in Conplainant’s letter to the Chief

Judge, dated May 27, 1999, ¢ alleging that M. Loggins

heal th shoul d not be an obstacle to the trial of this matter.
2. State whether Loggins is currently operating and whether it

has or is engaged in the preparation of a [Spill Prevention

Control and Counterneasure] Pl an.

3. I f Loggins is contending that the proposed penalty exceeds its
ability to pay, provide financial statenents, copies of incone

tax returns or other docunents to support such contention.

2 A letter to the Chief Judge, dated May 25, 1999, from
Elliott R Baker, Respondent’s attorney, states in part:

: Ronni e Loggins is the owner of the business, and
Kim Loggins was |listed as an owner in nane only and she
has no information as to the day to day running of the
busi ness. Also, M. Loggins has suffered a severe stroke
and at present does not have the ability to speak, and it
is unknown if he has the conplete ability to understand
what is said to him At the present time M. Loggins’
prognosi s to recover i s unknown, however, Ms. Loggins is
havi ng his doctor prepare a report of his condition. As
soon as it is available, | wll forward it to al
appropriate parties.
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On Septenber 15, 1999, Conplainant submtted its prehearing
exchange, which included a Ilist of expected wtnesses and
supporting exhibits. Loggins, on the other hand, did not submt a
preheari ng exchange and nade no response to the ALJ’s order. On
Novenber 8, 1999, the ALJ issued an order directing Loggins to show
cause, if any there be, on or before Decenber 17, 1999, why a
default judgnent should not be entered against it. To date,
Loggins has not responded to the order nor has it requested an
extension of tinme to do so. This failure constitutes a default
within the neaning of Rule 22.17(a) of the Consolidated Rul es of

Practice.¥ A finding of default constitutes an adm ssion of the

3 The Consolidated Rules of Practice (40 C.F.R Part 22) were
revised on July 23, 1999, effective August 23, 1999 (64 Fed. Reg.
40137, 40176, July 23, 1999). Proceedi ngs comenced before
August 23, 1999, becane subject to the revised rules on August 23,
1999, unless to do so would result in a substantial injustice. The
revised rules are considered to apply here. Rule 22.17, entitled
“Default”, provides in pertinent part:

(a) A party my be found to be in default: after
notion, upon failure to file a tinely answer to the
conplaint; upon failure to <conply wth the
i nformati on exchange requirenents of § 22.19(a) or
an order of the Presiding Oficer; or upon failure
to appear at a conference or hearing. Default by
respondent constitutes for purposes of the pending
proceedi ng only, an adm ssion of all facts all eged
in the conplaint and a wai ver of respondent’s right
to contest such factual allegations. Default by
conpl ai nant constitutes a waiver of conplainant’s
right to proceed on the nerits of the action, and
shall result in the dism ssal of the conplaint with
prej udi ce.

64 Fed. Reg. 40, 182.
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facts alleged in the conplaint and a wai ver of Respondent’s right
to contest such factual allegations.
Based on the allegations in the conplaint and the exhibits

subm tted by Conpl ainant, | nake the foll ow ng:

Fi ndi ngs of Fact

1. Respondent, Loggins Ol Co., Inc., is a corporation organized
under the laws of the State of Georgia. Respondent Ronald H
Loggins is an individual who is the Secretary and princi pal
owner of Loggins Gl Co., Inc. Respondent KimLoggins is the
w fe of Ronald Loggins, the Chief Executive Oficer and the
Chi ef Financial O ficer of Loggins Gl Co., Inc. as well as an
owner. (Conplaint § 3).

2. Respondents are “persons” within the neaning of CWA Section
311(a)(7), 33 U.S.C. § 1321(a)(7) and 40 C.F.R § 112.2.

3. Respondent, Ronald H Loggins, is and was, at all tines
relevant to the conplaint, the owner and/or operator within
t he neani ng of CWA Section 311(a)(6), 33 U.S.C. § 1321(a)(6),
and 40 CF.R 8 112.2 of a facility located at 695 Hi ckory
Flat Rd., Canton, Georgia. (Conplaint 1 5). The facility is
a commercial, onshore, oil storage facility (Inspection
Report, dated March 21, 1995 (C s Exh 4); |nspection Report,
dated May 14, 1997 (C s Exh 5). Types of oil [petroleum

products] stored are gasoline, kerosine, and diesel fuel.
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Loggi ns acquired ownership of the facility in 1991 (Conpl ai nt
1 27).

4. Al t hough Loggins’ facility is reported to have seven above-
ground storage tanks, each with a capacity of 20,000 gall ons,
the inspection report of March 21, 1995, states that the
capacity of the facility is 120,000 gallons, as one tank was
apparently not in use.? Loggins’ facility is |located
approximately 100 feet away from an unnanmed creek, which
apparently drains to Scott MII| Creek, whichin turndrains to
Canton Creek and the Etowah River

5. CWA § 311, 33 U.S.C. 8§ 1321, is entitled “G 1l and hazardous
substance liability”, and 8 1321(j), “National Response
Systeni, authorizes the President to issue regulations, inter
alia, “(C) establishing procedures, nethods, and equi pnent and
ot her requirenents for equi pnment to prevent discharges of oi
and hazardous substances from vessels and from onshore
facilities and offshore facilities and to contain such
di scharges,”. One of the resulting regulations is 40 C F.R
Part 112, “QG | Pollution Prevention”. Part 112 establishes
the procedures, nethods and requirenents to prevent the

di scharge of oil from non-transportation-related facilities

¥  The inspection report of My 14, 1997, indicates that,
al t hough the capacity of the seven tanks i s unknown, all tanks were
in use, four containing gasoline, two containing diesel and one
cont ai ni ng ker osi ne.



7

into or upon the navigable waters of the United States and
adj oi ni ng shorelines (§ 112.1(a)).

Part 112 is applicable to owners or operators of non-
transportation-rel ated onshore and of fshore facilities who are
engaged in drilling, pr oduci ng, gat heri ng, storing,
processing, refining, transferring, distributing, or consum ng
oil or oil products, which due to their |ocation, could
reasonably be expected to di scharge oil in harnful quantities,
as defined in part 110 of this chapter, into or upon the
navi gabl e waters of the United States or adjoi ni ng shorelines.
Part 112 is not applicable to facilities which have an
under ground buri ed storage capacity of 42,000 gallons or |ess
of oil and the storage capacity, which is not buried of the
facility is 1,320 gallons or less of oil, provided that no
single container has a capacity in excess of 660 gallons (8
112.1(d)(2)).

I n accordance with 40 C.F.R 8§ 112. 3(b), the owner or operator
of an onshore facility that became operational after
January 10, 1974 (the effective date of the G| Pollution
Prevention regul ati ons) shall have prepared a Spill Prevention
Control and Counternmeasure (SPCC) plan not later than six
mont hs after the date that such newfacility began operations,
if the new facility has violated or could reasonably be

expected to violate 40 CF.R 88 110 and 112. Respondents’
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facility began operating after January 10, 1974 and were
required to have a SPCC pl an.

8. On March 21, 1995, EPA perforned an i nspecti on of Respondents’
facility and found, inter alia, that the facility failed to
have and inplenment a SPCC Plan as required by 40 CF.R 8
112.3. ¥ The inspection concluded that the only SPCC plan
avai |l abl e was prepared for or by the fornmer owner in 1977 and
that this plan had not been inplenmented [by Respondent] (C's
Exh 4). The inspection also concluded that there was no
[ secondary] contai nnent for tanks or [l oadi ng] racks and that
secondary contai nnent was i nconpl ete.

9. EPA issued a Letter of Deficiency (LOD) to Respondent, dated
April 13, 1995, identifying six conpliance deficiencies, which
were: (1) failure to prepare a witten [SPCC] Plan for the
facility 1in accordance wth the gquidelines for plan
preparation at 40 CF. R § 112.7, as required by § 112.3(a);
(2) failure to inplement the SPCC Plan as required by §
112.3(a) in accordance wth the guidelines for plan
i npl ementation at § 112.7; . . . (3) failure to amend the

SPCC Pl an after a change in facility design as required by §

5 Section 112.3(b) provides that the owner or operator of a
new facility that has violated or could reasonably be expected to
violate 88 110 and 112 shall have fully inplenmented an SPCC pl an
not |ater than one year after such facility began operations.
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112.5(a); ¢ (4) failure to review the SPCC Plan every three
(3) years as required by 8§ 112.5(b); (5) failure to anend t he
SPCC Plan after review as required by 8 112.5(b); and (6)
failure to have the SPCC Plan anendnent certified [by a
prof essional engineer] and inplenented as required by 8§
112.5(c) (C's Exh 6).

Loggins responded to the LOD, stating that “we are not

famliar with the requirenents of the G| Pollution Prevention

Regul ations at 40 CF. R Part 112 . . . We do not know al so
about the 6 deficiencies, you Iisted. Pl ease send us
information of which you have witten us about.” (Letter,

dated April 26, 1995, C's Exh 7).

EPA issued a followup LOD to Loggins, enclosing a copy of
its SPCC Gui de to aid Respondent in preparing and i npl enenti ng
a SPCC plan for its facility (LOD, dated May 8, 1995, C s Exh
8). The letter pointed out that “it is an i nadequat e response

to our Letter of Deficiency to state that you don’t know about

8 Section 112.5(a) provides that:

“Omers or operators of facilities subject to 8§ 112. 3(a),
(b) or (c) shall amend the SPCC Pl an for such facility in
accordance with 8 112.7 whenever there is a change in
facility design, construction, operation or maintenance
which materially affects the facility' s potential for the
di scharge of oil into or upon the navigable waters of the
United States or adjoining shore lines. Such anendnents
shall be fully inplemented as soon as possible, but not
|ater than six nonths after such change occurs.” EPA
apparently regards a change in ownership as a change in
operation, triggering the requirenent for an amendnent to
t he SPCC pl an.
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deficiencies which were pointed out by our inspector and
reiterated in our letter.” Accordi ngly, Respondent was
required to correct the deficiencies in accordance with the
said regul ations and return a notari zed copy of a Statenent of
Correction within thirty (30) days after receipt of the
followup LOD. The letter concluded by stating that Loggins
was expected to be in conpliance with the regulations by
June 30, 1995.

On May 14, 1997, EPA conducted anot her inspection of Loggins’
facility, which again found that Respondents did not have a
SPCC Pl an (I nspection Report, dated May 14, 1997 (C s Exh 5)).
Bot h the March 21, 1995 and May 14, 1997 i nspections, reported
t hat Respondent failed to have a SPCC pl an nai ntai ned at the
facility and failed to make such plan available to EPA
representatives for onsite reviewduring normal worki ng hours,
in violation of 8§ 112.3(e).” (Conplaint  21). On or about
May 22, 1997, Loggins forwarded a purported SPCC pl an, dated
August 18, 1977, that apparently was prepared by the previous

owner of the facility, Bagwell & Spears (Conplaint § 24;

' Under 40 CF.R 8§ 112.3(e):

Owners or operators of a facility for which an SPCC Pl an
is required pursuant to paragraph (a), (b) or (c) of this
section shall maintain a conplete copy of the Plan at
such facility if the facility is normally attended at
| east 8 hours per day, or at the nearest field office if
the facility is not so attended, and shall make such Pl an
available to the Regional Admnistrator for on-site
revi ew during normal working hours.
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Respondent’ s SPCC Pl an Subm ssion (“SPCC Pl an”) (C s Exh 9)).
However, this Plan | acked managenent approval, did not Iist
Loggi ns as operator of the facility, did not contain a date of
certification, nor did the Plan adequately adhere to the
guidelines set forth in 8§ 112.7 (Conplaint T 24).

QG her than submtting the purported SPCC plan, Loggins has
made no response to the LODs (Conplaint § 25). By a letter,
dated May 19, 1997, EPA invited Loggins to discuss by
t el ephone conference or at its office the circunstances of the
facility' s status regarding its violations of the CM, such as
Respondents’ failure to prepare and inplenment a SPCC Pl an as
required by 40 CF. R Part 112, which were outlined in the
LODs to Respondent, referred to above. Because EPA believed
that Loggins “has had anple warning and tinme to conme into
conpliance with the regulations,” Loggins was offered an
opportunity to “show cause why EPA shoul d not proceed with the
initiation of civil or crimnal proceedings or the institution
of admi nistrative proceedings to assess penalties” and al so
requested that Loggins “provide all relevant information with
docunentation pertaining to the . . . violations, including,
but not limted to, any financial information which may
reflect [Loggins'] ability to pay a penalty.” (Notice of Show

Cause Proceedi ng, dated May 19, 1997 (C s Exh 10)).
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14. The show cause-letter referred to in finding 13, requested a
response within 14 cal endar days from the receipt of the
letter, if Loggins wished to schedule a neeting or tel ephone
conference. Loggins received the letter on May 22, 1997, but
did not respond thereto (Conplaint § 30).

15. The conplaint alleges that the proposed penalty of $75, 254 was
determ ned after considering the applicable statutory penalty
factors.® |In determning the proposed penalty, Conpl ainant
used the Cvil Penalty Policy For Section 311(b)(3) and
Section 311(j) of the Cean Water Act (August 1998), “Penalty
Policy” (Cs Exh 3). The details of the penalty cal cul ation
are set forth in “Notes on the Proposed Penalty Assessnent”
(“Notes”), a copy of which acconpani ed the conplaint (C s Exh
1). EPA considered that Loggins' failure to have an SPCC pl an
conbined with the [ ack of secondary contai nment was a serious
violation and that the extent of non-conpliance was major.
This was in accordance with the Penalty Policy which specifies

with respect to SPCC violations that failure to have a SPCC

8 In determning the anount of the civil penalty, the
Adm ni strator, Secretary, or the court, shall consider: t he
seriousness of the violations; the econom c benefit to the violator
resulting fromthe viol ations; the degree of cul pability invol ved;
any other penalty for the sane incident; any history of prior
violations; the nature, extent, and degree of success of any
efforts of the violator to mnimze or mtigate the effects of the
di scharge, the econom c inpact of the penalty on the violator; and
any other matters as justice may require. 33 U S. C. 8§ 1321(b)(8).
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pl an and | ack of secondary contai nnent constitute mjor non-
conpliance (1d. 8).

16. Step 1 of the Penalty Policy concerns the Seriousness of the
vi ol ati on. The Policy provides that the penalty for a
facility in maj or non-conpliance having a storage capacity of
from 42,001 to 200,000 gallons, which enconpasses Loggi ns’
facility, ranges from$15, 000 to $30,000 (Matrix, 1d. 7). EPA
determned that a facility having a storage capacity of
120,000 gallons was at the md-point of this range, which,
al t hough not broken out in dollar anmounts, would result in a
base penalty of $22,500. ¥ The Notes state that there are no
known wat er i ntakes or sensitive ecosystens | ocat ed downst ream
of the facility and concludes that a worst-case discharge of
the volume of oil present would result in a noderate
envi ronnent al i npact. The Penalty Policy provides for an
upward adjustnent of up to 25 percent of the matrix value in
i nstances of a noderate environnental inpact (ld. 9). The
Notes state that an upward adjustnment of 25 percent can be
[and was] applied to the [matrix] penalty.

17. Regarding the duration of the violation, the Notes state that
for approximately six years or 72 nonths, Loggins has been a

di scharge threat to navigable waters, because it did not have

9 EPA used 120, 000 gal lons as the capacity of the facility.
Seven 20, 000-gallon tanks would, however, indicate a nmaximm
capacity of 140,000 gall ons.



18.

19.

14

a SPCC plan nor secondary containnment for its facility.
According to the Notes, EPA may add one-hal f of one percent to
t he penalty for each nonth of violation for a maxi numi ncrease
of 30% The 30% was applied even though by the Agency’ s own
finding there were no water intakes or sensitive ecosystens
downstream of the facility. Moreover, despite the | ength of
time the risks continued, there is no evidence or allegation
of spills or discharges fromLoggins’ facility.

The next factor (Step 2) considered in the penalty cal cul ation
was the [degree of] cul pability. The Notes point out that
Loggins initially clainmed no know edge of the SPCC regul ati ons
and | ater attenpted to use a predecessor’s deficient SPCC pl an
to conply with the regulations. Mreover, Loggins failed to
come into conpliance after two inspections, tw Letters of
Deficiency, and after having been provided with EPA' s SPCC
gui dance. The Notes enphasize that EPA does not have any
evi dence t hat Loggi ns nade any attenpt to conply with t he SPCC
requirenents and that it failed to respond to the Letter of
Show Cause. | n accordance with the Penalty Policy, EPA may,
and apparently has, added 75% of the Step 1 portion of the
penalty for this factor.

Step 3 of the penalty cal culation concerns mtigation and the
Not es state that, because Loggins nade no attenpt to cone into

conpliance, either before or after being notified by EPA, this
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factor is not applicable to Loggins. Step 4 of the penalty
calculationis history of prior violations and the Notes state
t hat Loggi ns has no known history of prior violations.
Step 5 of the penalty calculation is the econom c benefit of
the wviolation. EPA determned that Loggins benefitted
financially by not preparing and i npl enenting a SPCC pl an and
used the BEN Mdel, version 4.4, to calculate the benefit
(Notes at 3). A D&B Report, dated July 31, 1998, indicates
t hat Loggi ns assuned operation and control of the business in
Novenber 1991. This date is the baseline for the cal cul ation
of econom c benefit because, in accordance with § 112.3, “new
facilities” are required to prepare SPCC plans wthin six
nmont hs after begi nning operations and to fully inplenment the
pl ans within one year. These dates for Loggins are May 1992
and Novenber 1992, respectively. The cost of preparing a SPCC
plan for Loggins facility was determ ned to be $5, 000 (Notes
at 4).
Secondary contai nnent at the Loggins’ facility was determ ned
to be i nadequate, because the storage area was not conpletely
contained and the |oading area was not contained at all
Usi ng neasurenents from an August 1977 site-plan provided by
Loggi ns, EPA estimated that the cost of constructing a three-
foot berm including drainage valves was $2,736 (1d.). The

cost to include the loading area wthin the proposed
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contai nment was estimated to be $1,000. These figures plus
t he $5,000 cost of preparing a SPCC plan total $8,736. The
BEN economi ¢ benefit, however, was determ ned to be $9, 096.
The additional $360 is not expl ai ned, but presumably incl udes
t he di scount rate (wei ghted average cost of capital) and ot her
standardi zed cost factors utilized by the BEN nodel .
EPA estimated the cost of tank integrity testing, inspection
and mai nt enance of piping, tank battery appurtenances and | eak
detection systens, record keeping, SPCC plan review and/or
anmendnents, and of training at $1,500 for 12 nonths. The BEN
econom ¢ benefit was determined to be $9,096 plus $2,173 for
a total economic benefit of $11,269 (Notes at 4).
Regardi ng the econom c inpact of the penalty on the violator
(Step 8), the Notes state that a D& report, dated 7/27/98,
i ndi cates Loggi ns had annual sales of $3.1 million, that an
Aneri can Busi ness Di sk, 2" Edition (1998), which is not in the
record, indicates that Loggi ns had sal es rangi ng from $10- $20
mllion and that reports obtained by EPA indicate that the
conpany is financially secure (ld. 5). EPA, therefore,
assuned that Loggins was able to pay the proposed penalty.
D&B reports, dated Septenber 29, 1997 and July 27, 1998, are
inthe record (Cs Exh 11). The forner report is based on an
interview with Carol Geene, office nmanager, conducted on

July 31, 1997. This report indicates projected annual sales
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of $3, 100,000 (enphasis added). The latter D&B report is
based upon an intervieww th Ms. Carol G eene, office manager,
on January 26, 1998, and again indicates projected annua
sal es of $3,100,000. Each of these reports state “financing
secured”, which is a far different matter from the
“financially secure” statenment appearing in the Notes.
Loggins’ corporate incone tax returns for the fiscal years
1998, 1997, 1996, 1995, and 1994 are in the record (C s Exh
12). The returns reflect gross sales of approximately $1.1
mllion in 1998, approximately $3.12 mllion in 1997,
approximately $2.567 mllion in 1996, approximately $1.725
mllion in 1995 and approximately $1.86 million in 1994,
These figures indicate that the American Business D sk sal es
figure of from $10-$20 million reported in the Notes has no
basis in fact. The record includes correspondence wherein
Loggins was requested to furnish financial information
i ncluding incone tax returns (C s Exhs 13 and 14) and a letter
to Loggi ns’ counsel, dated July 21, 1999, stating that EPA had
determ ned that Loggins has the ability to pay a penalty of
$50, 000 (C s Exh 15).

The Notes state that Loggi ns has not been subject to any ot her
known penalty (Step 7) and that there are no other matters as
justice may require [for consideration as an adjustnent to the

penalty] (Step 8) (ld. 5).
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Concl usi ons

Respondent, Loggins G Conpany, 1Inc., (Loggins) is a
corporation and a person within the neaning of CW 8§
311(a)(7), 33 U.S.C. § 1321(a)(7), and 40 C.F.R § 112.2.

At all tinmes relevant to the conplaint, Loggins Gl Conpany,
Inc. and Ronal d H Loggi ns and Ki mLoggi ns as indi vi dual s were
the owners and/or operators of a commercial, onshore, oil
storage facility wthin the neaning of CWA 8§ 311(a)(6), 33
US C 8§ 1321(a)(6), and 40 CF. R § 112.2.

Loggins’ facility has an above-ground storage capacity of at
| east 120, 000 gal | ons (a maxi numcapacity of 140, 000 gal | ons),
whi ch, due to its location, could reasonably be expected to
di scharge oil in harnful quantities as defined in Part 110 to
a navigable water of the United States or its adjoining
shorel i ne. Loggins was thus subject to the G| Pollution
Prevention regulation (40 CF. R Part 112), pronul gated under
CWA § 311(j).

Loggi ns assunmed operation and control of the facility in
Novenber 1991 and in accordance with § 112.3(b) was required
to prepare a Spill Prevention and Count er neasures (SPCC) pl an
conplying with 8 112.7 not later than six nonths thereafter
(May 1992) and to have i npl enented the plan not | ater than one

year after the facility began operations (Novenber 1992).
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Anmong the requirenents for SPCC pl ans specified by § 112.7 is
appropriate containnment and/or diversionary structures,
sonetines referred to as “secondary contai nnment”, or equi pnent
to prevent discharged oil from reaching a navigable water
course, which as a mninmum was to include for onshore
facilities “(d)ikes, berns or retaining walls sufficiently
i npervious to contain spilledoil.” (8 112.7(c)). Loggins has
nei t her prepared nor inplenented a SPCC plan conplying with 8§
112. 7.

5. The conplaint issued on April 19, 1999, alleged, inter alia,
that Loggins had not prepared a SPCC plan conplying with §
112.7, did not maintain the plan at its facility and make the
plan available for on-site review by EPA representatives
during normal business hours in violation of 8§ 112.3(e), did
not conplete a revi ew and eval uati on of the SPCC pl an at | east
once every three years as required by 8 112.5(c), and did not
amend the plan after a change in facility ownership or design
as required by § 112.5. ¥

6. Loggins has failed to conply with the ALJ's letter-order,

dated August 11, 1999, requiring the subm ssion of a pre-

1 The failure to maintain a copy of the SPCC plan at the
facility and to nake it available for on-site review, to reviewthe
pl an at | east once every three years and nmake such anendnents as
may be required, and to anend the plan after a change in ownership
or design all stemfromthe failure to have a SPCC plan and thus
may not properly be the subject of separate counts or penalties.
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heari ng exchange on or before Septenber 17, 1999, and is in
default. 1In accordance with Rule 22.17(a) of the Consoli dated
Rul es of Practice, as revised (64 Fed. Reg. 40176 et seq
July 23, 1999), a finding of default constitutes an adm ssion
of the facts alleged in the conplaint and a wai ver of Loggi ns’
right to contest such facts.

7. Therefore, the violations alleged in the conplaint are deened
to be established. The penalty proposed in the conplaint of
$75,254 is not inconsistent with the record of the proceedi ng

or the Act and will be assessed.

Di scussi on

The AlJ's letter-order, dated August 11, 1999, directing the
parties to submt pre-hearing exchanges on or before Septenber 17,
1999, specifically directed Loggins to state whether M. Loggins
health had i nproved to the extent that he is able to assist in the
defense of this action and to respond to the assertions in
Conplainant’s letter to the Chief Judge, dated May 27, 1999, that
M. Loggins’ health should not be an obstacle to the trial of this
matter, to state whether Loggins was currently operating and
whet her it has or is engaged in the preparati on of a SPCC pl an and,
if Loggins were contending that the proposed penalty exceeds its

ability to pay, to furnish financial statenents, copies of incone
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tax returns or other docunents to support such contention. Loggins
did not respond to this order.

It appears that Loggins had in fact raised the issue of the
econom ¢ inpact of the proposed penalty on the conpany, or its
“ability to pay”, in the alternative dispute resolution (ADR
process and, unbeknownst to the ALJ, had provi ded Conpl ainant with
a copy of its corporate inconme tax returns for each of the past
five years. This fact makes it difficult to find that Loggins’
failure to furnish financial datais material, warranting a findi ng
of default. If, however, Loggins w shed to rely on the previous
subm ssion as partial conpliance with the ALJ's order, it would
have been a sinple matter to so state and the fact renmains that
Loggins has failed to conply with the pre-hearing exchange
requi renents of Rule 22.19(a) and an order of the ALJ. It is
concl uded that Loggins was properly found to be in default.

In accordance with Rule 22.19(a), a finding of default
constitutes, for the purpose of this proceeding only, an adm ssion
of all facts alleged in the conplaint and a waiver of the right to
contest such allegations. Loggins having been found to be in
default, the violations alleged in the conplaint are deened to have
been establ i shed.

I n accordance with Section 311(b)(6), 33 U S.C. § 1321(b)(6),

“Adm ni strative penalties”, Loggins may be assessed a class | or
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class Il civil penalty for these violations by the Adm ni strator.%
Al t hough Section 311(b)(6)(B)(ii) provides that the anount of cl ass
Il penalty shall not exceed $10,000 for each day the violation
continues and that the total admnistrative penalty shall not
exceed $125,000, this section has in effect been anended by the
Debt Collection Inprovenent Act of 1996, 31 U S.C. § 3701. The
maxi mum adm ni strative penalty for violations occurring after
January 30, 1997, is now $11,000 per day and the naxinmm
adm nistrative penalty is $137,500. See 40 C F.R Part 19.

Loggi ns’ default does not, of course, relieve the Agency of
the necessity of considering the statutory factors in determ ning
the penalty (supra note 8). The Notes on the Proposed Penalty
Assessnent, which acconpanied the conplaint, indicate that the
proposed penalty was determ ned i n accordance with the August 1998
Civil Policy for Section 311(b)(3) and Section 311(j) of the CWA
This prima facie constitutes adequate consideration of the factors

set forth in Section 311(b)(8) of the Act.

Y CWA § 311(b)(6), “Administrative penalties”, provides in
pertinent part:
(A) Violations
Any owner, operator, or person in charge of any vessel
onshore facility, or offshorefacility..... (1i) whofails
or refuses to conply with any regulation issued under
subsection (j) of this section to which the owner,
operator, or person in charge is subject, nay be assessed
aclass | or class Il civil penalty by the Secretary of
the Departnent in which the Coast Guard is operating or
the Adm nistrator.
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Loggins’ failures to have a SPCC plan and secondary
contai nnent were, in accordance with the Penalty Policy, determ ned
to be major violations (finding 15). The base matrix penalty for
a facility, having a storage capacity of 120,000 to 140,000
gallons, in mgjor nonconpliance was deternmined to be $22,500
(finding 16). Al though there are no known water intakes or
sensitive ecosystens downstream of the facility and the inpact of
a worst-case discharge was determ ned to be noderate, the nmaxi mum
upward adjustnent of 25 percent of the matrix penalty was
nevert hel ess appli ed. The base penalty at this point was thus
$28, 125.

The next upward adjustnent applied to the matri x penalty was
30 percent for the duration of the violations (finding 17). This
was determ ned at the rate of one-half percent for 72 nonths, the
I ength of time the violations were considered to have conti nued up
to the maxi mum of 30 percent provided by the policy. This seens
harsh, because there is no evidence or allegation of spills or
di scharges from Loggins’ facility and because this situation
continued for six years, it is unlikely to be due to sinple “l uck”
and is at |east sonme evidence that Loggins was handling petrol eum
products and nmaintaining its facility in an appropriate manner

The final adjustnent to the matrix penalty was 75 percent for
culpability (finding 18). Once nore the maxi num upward adj ust nent

provided by the penalty policy is being applied to two other
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adj ustments which were also the maximuns provided by the policy.
Wil e as previously indicated there appear to be sound reasons for
guestioning sone of the assunptions wunderlying this penalty
calculation, the penalty so determined is neither clearly
inconsistent with the record of the proceeding nor of the Act
wi t hin t he neani ng of Consolidated Rule 22.17(c).% The penalty of
$75, 254 deterni ned by Conplainant will, therefore, be inposed.

Two matters, however, warrant brief nention. Firstly,
Conpl ai nant’s econom c inpact or “ability to pay” determ nation
overl ooks or ignores the precipitate decline in gross revenues
shown by Loggi ns’ nobst recent corporate incone tax returns, i.e.,
fromover $3 million in 1997 to approximately $1.1 mllion in 1998
(finding 25). This decline in gross revenue, which may be
attributable to M. Loggins’ health problens, would certainly
affect Loggins’ ability to pay a penalty and may, indeed, nake
paynent of a penalty of the nmagnitude assessed “out of the
gquestion”. Moreover, Conplai nant appears to have had sonme doubts
in this regard, for, while it assessed a penalty 50 percent
greater, it determned that Loggins had the ability to pay a
penalty of $50, 000. Loggins’ default has, however, precluded

devel opment of a factual record on this issue and thus, Loggins’

12 Consolidated Rule 22.17, entitled “Default”, provides in
part at 1 22.17(c): “(t)he relief proposed in the conplaint or the
nmotion for default shall be ordered unless the requested relief is
clearly inconsistent wwth the record of the proceeding or the Act.”
(64 Fed. Reg. 40182).
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“ability to pay“ is not a basis at this juncture to reduce the
penal ty.

Secondly, M. Loggins’ health problens my be a basis for
adj usting the penalty downward under the rubric “any other natters
as justice may require” of 8 311(b)(8) of the Act. Again, however,
these matters have not been developed on the record and,

consequently, afford no basis for a penalty adjustnent.

ORDER
Respondents, Loggins G| Conpany, Inc., Ronald H Loggins and
Ki m Loggi ns, having violated the Act and regulation as alleged in
the conplaint, a penalty of $75,254 is assessed themin accordance
with CWA § 311(b)(8), 33 U.S.C § 1321(b)(8). ¥ Paynent of the
full amount of the penalty shall be made by mailing or delivering

a cashier’s or certified check in the anbunt of $75, 254 payable to

¥ |In accordance with Consolidated Rule 22.17(c) (60 Fed
Reg. 40182, July 23, 1999), this default order constitutes an
initial decision which unless appeal ed to the Environnental Appeals
Board in accordance with Rule 22.30 or, unless the EAB elects to
review the sanme sua sponte, as therein provided, will becone the
final decision of the Agency in accordance with Rule 22.27(c).
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the Treasurer of the United States to the foll ow ng address within
60 days of the date of this order:
Regi onal Hearing Cerk
U S. EPA Region 4

P. O Box 100142
Atl anta, GA 30384

Dated this 3rd day of August 2000.

Original signed by undersigned

Spencer T. N ssen
Adm ni strative Law Judge



